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CURVES FRANCHISEE AGREEMENT 
 

This Curves Franchisee Agreement (this “Agreement”), dated as of __________ ___, 
20___ (the “Effective Date”), is by and between Zibrio, Inc., a Delaware corporation with offices 
located at 2450 Holcombe Blvd, Houston, TX 77021 (“Zibrio”), and _____________________ 
[Franchisee business name], a __________ __________ [e.g., Delaware corporation] with 
offices located at _____________________________________________________ [address] 
(“Franchisee” and, together with Zibrio, the “Parties” and each a “Party”). 
 

RECITALS 
 
 A. Zibrio has developed its proprietary SmartScale Pro product, which is designed to 
measure the postural stability of adults over 18 and assess their risk of falling (the “Product”).   
 

B. Zibrio has entered into an agreement with Curves NA, Inc (“Curves”) whereby 
the Product (with its related fitness bundle) is made available to individual Curves franchise 
owners in North America. 

 
C. Franchisee is a Curves franchise owner in North America and would like to enter 

into an agreement with Zibrio relating to the Product (with its related fitness bundle).   
 

 NOW, THEREFORE, in consideration of the above recitals and the mutual agreements set forth 
below, and for other good and valuable consideration (the receipt and sufficiency of which are hereby 
acknowledged), the Parties agree as follows: 

 
1. Fitness Bundle Availability.   
 

(a) During the term of this Agreement, Zibrio agrees to make the Fitness 
Bundle (as defined below) available to Franchisee at the prices set forth on Schedule A to this 
Agreement and otherwise on the terms of this Agreement.  As noted on Schedule A, the 
subscription fee must be paid in full annually in advance.  “Fitness Bundle” means the Product 
together with an annual subscription to services provided by Zibrio to support fitness 
professionals (which services are described on Schedule A to this Agreement). 

 
(b) It will not be possible for Franchisee to buy Products except as part of the 

Fitness Bundle.  Through the Fitness Bundle, Zibrio will provide training in the correct use of the 
Product.  While the Product does not itself train or improve postural stability, it may be used in 
order to assess change in postural stability as part of a balance training program.  As part of the 
Fitness Bundle, Zibrio will provide guidance on how Franchisee’s fitness professionals can use 
the measurements provided by the Products as part of the information available to those fitness 
professionals to select exercises appropriate to their clients’ current ability. 
 

2. Ordering, Delivery, and Invoicing. 
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(a) Franchisee shall order Fitness Bundles under this Agreement by placing an 
online order via Zibrio’s website, or otherwise as the parties may agree. In order to receive the 
preferential pricing described on Schedule A, each purchase order must identify Franchisee as a 
franchisee of Curves.  All orders shall be deemed to incorporate and be subject to the terms and 
conditions of this Agreement.  All purchase orders will be deemed accepted unless Zibrio 
delivers written notice of rejection within ten (10) business days of receipt. 

(b) The prices for the Fitness Bundles set forth on Schedule A do not include 
taxes, shipping charges, insurance costs, or duties, which shall be charged to Franchisee and paid 
within the time period described in Section 2(c) below.  Zibrio shall be responsible for all 
income taxes based on payments made to Zibrio. 

(c) Franchisee shall make full payment at the time of ordering and Zibrio will 
confirm shipment date via email. 

(d) Zibrio shall ship Products to Franchisee at the address indicated in the 
applicable purchase order (which must be located in North America).  Title and risk of loss to the 
Products shall pass to Franchisee upon shipment. 

(e) During the term of this Agreement, Franchisee shall be able to access the 
training course and certain other components of the Fitness Bundle via secure website login 
(collectively, the “Educational Materials”).  Login credentials shall be provided by Zibrio to 
Franchisee by email after receipt of the applicable purchase order.  Franchisee and all its Users 
(as defined in Section 4(b) below) are responsible at their own expense for obtaining their own 
Internet access and any hardware and software required for such access.  Access to these 
materials may not always be available due to a variety of reasons, including website maintenance 
and general Internet and other third party reasons. 

3. Limited Warranty. 
 

(a) Zibrio hereby warrants to Franchisee, during the term of this Agreement 
and so long as the Product is used in the correct manner as described in the user manual, that 
Products purchased under this Agreement (i) will accurately measure the weight of adults 
between 85 pounds and 350 pounds and (ii) will also accurately provide outputs that, when 
analysed in accordance with the user manual, can be used to measure adults’ postural stability 
and risk of falling. 

(b) If a Product purchased pursuant to this Agreement does not comply with 
the foregoing warranty during the term of this Agreement, Franchisee may return the non-
compliant Product to Zibrio and Zibrio will promptly correct such defect or error, or replace the 
defective Product with a new Product, at no cost to Franchisee, and ship the repaired or replaced 
Product to Franchisee in the contiguous United States at Zibrio’s cost.   

(c) The warranties set forth herein do not apply to any Product which has (i) 
been subjected to abuse, misuse, neglect, accident, or mishandling, (ii) been opened, repaired, 
modified, or altered by anyone other than Zibrio, (iii) been used for or subjected to applications, 
environments, or physical or electrical stress or conditions other than as intended and 
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recommended by Zibrio, (iv) been improperly stored, transported, installed, or used, (v) had its 
serial number or other identification markings altered or removed, or (vi) not been used in 
accordance with its user manual.  

(d) THE WARRANTIES SPECIFICALLY SET FORTH IN SECTION 3(a) 
ABOVE ARE THE ONLY WARRANTIES GIVEN BY ZIBRIO WITH RESPECT TO THE 
PRODUCTS AND THE REST OF THE FITNESS BUNDLE AND ARE GIVEN IN LIEU OF 
ANY AND ALL OTHER WARRANTIES, WHETHER EXPRESS, IMPLIED, STATUTORY, 
OR ARISING BY CUSTOM, TRADE USAGE, OR COURSE OF DEALING, INCLUDING 
WITHOUT LIMITATION ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR 
FITNESS FOR A PARTICULAR PURPOSE, AND ZIBRIO HEREBY DISCLAIMS ANY 
AND ALL OTHER WARRANTIES TO THE MAXIMUM EXTENT PERMITTED BY LAW.  
To the extent an implied warranty cannot be excluded, such warranty is limited in duration to the 
term of this Agreement.  This disclaimer and exclusion shall apply even if the express warranty 
set forth above fails of its essential purpose. 

4. Intellectual Property and Related Provisions.   
 

(a) Franchisee acknowledges and agrees that its purchase of Products 
represents a conveyance of title to the Products, with the exception that no title or ownership to 
any intellectual property rights in or to the Products or any software or firmware included with 
the Products is transferred by virtue of this Agreement.  Whenever the Products include any 
software or firmware in any form, Zibrio hereby grants to Franchisee a limited, non-exclusive, 
non-transferable (except pursuant to Section 7 below) license to use such software and firmware 
on the Product on which it was delivered.  Franchisee shall have no right to modify, disassemble, 
decompile, or otherwise reverse engineer any such software or firmware or to remove, obscure, 
or alter any notice of patent, trademark, copyright, or trade name that is affixed to that software, 
firmware, or its packaging.  Franchisee may not reproduce any such software or firmware for 
distribution to or use by others. 

(b) Subject to the terms and conditions of this Agreement, Zibrio hereby 
grants to Franchisee a limited, non-exclusive, non-transferable (except pursuant to Section 7 
below) right for Franchisee’s Users to access and use the Educational Materials in accordance 
with the terms of this Agreement solely for Franchisee’s business purposes of owning and 
operating its Curves franchise and solely during the term of this Agreement.  A “User” shall 
mean an employee of Franchisee who has been authorized by Franchisee to access and use the 
Educational Materials.   

(c) Except as set forth in Sections 4(a) and 4(b) above, Franchisee 
acknowledges and agrees that, as between Franchisee and Zibrio, all right, title, and interest in 
and to (i) the Product, (ii) the rest of the Fitness Bundle, (iii) all of Zibrio’s other now-existing 
and hereafter created technology and products, (iv) any and all improvements, customizations, 
changes, and derivatives to or of the items described in the foregoing clauses (i) through (iii), and 
(v) all goodwill and intellectual property and proprietary rights embodied in or associated with 
the items described in the foregoing clauses (i) through (iv) are and shall remain owned by 
Zibrio, and this Agreement in no way conveys to Franchisee any right, title, or interest in or to 
any of the foregoing.  Except as expressly stated in this Agreement, no right or license is granted 
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hereunder to either Party under any trademarks, service marks, trade names, or logos of the other 
Party.  All rights not expressly granted to Franchisee are reserved by Zibrio and its licensors or 
other providers.  There are no implied rights. 

(d) Franchisee shall not (and shall not allow any User to): (i) use the Fitness 
Bundle for the benefit of any third party (other than Franchisee’s clients) or to develop or market 
any product, software, or service that is functionally similar to or derivative of the Fitness 
Bundle or for any other purpose not specifically permitted by this Agreement or (ii) provide 
access to the Educational Materials, directly or indirectly, to any third party (other than the 
Users).  All acts and omissions of Users shall be deemed to be those of Franchisee, and 
Franchisee shall be responsible therefor.  Franchisee shall keep all passwords, login credentials, 
and other access methods safe and secure and shall be responsible for all access to the 
Educational Materials using passwords issued to Franchisee and Users.  Franchisee shall notify 
Zibrio immediately of any actual or suspected unauthorized use of its passwords, login 
credentials, or other access methods for the Educational Materials.  Without limiting any of its 
other rights or remedies, Zibrio reserves the right to suspend any User’s right to access the 
Educational Materials if Zibrio reasonably believes that such User has violated the restrictions 
and obligations in this Agreement (in which case, it shall provide Franchisee prompt written 
notice of such suspension). 

5. Confidentiality.  From time to time, Zibrio may disclose or make available to 
Franchisee information of or held by Zibrio that (a) Zibrio has marked or identified in writing as 
confidential or proprietary or (b) Franchisee reasonably should be expected to recognize as 
confidential or proprietary due to the nature of the information or the circumstances surrounding 
the disclosure or receipt thereof (“Confidential Information”); provided, however, that 
Confidential Information does not include any information that Franchisee can demonstrate by 
clear and convincing evidence: (i) is or becomes generally available to the public other than as a 
result of Franchisee’s breach of this Section 5; (ii) is or becomes available to Franchisee on a 
non-confidential basis from a third-party source, provided that such third party is not and was not 
prohibited from disclosing such Confidential Information; (iii) was in Franchisee’s possession 
prior to Zibrio’s disclosure hereunder; or (iv) was or is independently developed by Franchisee 
without using any Confidential Information.  Franchisee shall: (X) protect and safeguard the 
confidentiality of the Confidential Information with at least the same degree of care as 
Franchisee protects its own confidential information, but in no event with less than a reasonable 
degree of care; (Y) not use the Confidential Information, or permit it to be accessed or used, for 
any purpose other than to exercise its rights or perform its obligations under this Agreement; and 
(Z) not disclose any Confidential Information to any person or entity, except to Franchisee’s 
employees, consultants, representatives, and other agents who need to know the Confidential 
Information to assist Franchisee, or act on its behalf, to exercise its rights or perform its 
obligations under this Agreement.  Franchisee shall ensure that all of such personnel comply 
with the provisions of this Section 5 and shall be responsible and liable for any breach by such 
personnel of this Section 5.  If Franchisee is required by applicable law or legal process to 
disclose any Confidential Information, it shall be permitted to do so; provided that, prior to 
making any such disclosure and to the extent legally permitted, Franchisee shall notify Zibrio of 
such requirements to afford Zibrio the opportunity to seek a protective order or other remedy. 
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6. Term and Renewal.   
 

(a) The term of this Agreement shall commence upon the Effective Date and 
shall continue for one (1) year unless terminated earlier in accordance with the terms of this 
Agreement.  Thereafter, the Agreement will renew automatically for successive one (1) year 
terms unless either Party provides notice of non-renewal to the other Party at least thirty (30) 
days prior to the expiration of the then-current term. 

(b) Either Party may terminate this Agreement for cause immediately in the 
event that the other Party shall:  (i) commit a breach of its obligations hereunder and not cure 
such breach within thirty (30) days of receiving notice thereof (five (5) days for any payment 
default), (ii) be subject to a petition in bankruptcy filed by or against it (which, if filed against it, 
is not dismissed or stayed in 60 days), or be placed under the control of a receiver, liquidator or 
committee of creditors, or (iii) cease to function as a going concern or to conduct its operations 
in the normal course of business.  If either Party elects to terminate this Agreement in accordance 
with this Section 6(b), such termination shall be deemed effective immediately upon written 
notice to the other Party. 

(c) Upon and after termination or expiration of this Agreement: 

(i) Franchisee will return to Zibrio all Confidential Information and 
other property of Zibrio within fifteen (15) days of the date of termination or expiration. 

(ii) Franchisee shall immediately cease using, and shall cause the 
Users to immediately cease using, all portions of the Fitness Bundle (but for the Product). 

(iii) Unless otherwise provided for herein, expiration or termination of 
this Agreement shall not relieve a Party of any duty, claim or liability arisen or fallen due prior to 
expiration or termination. 

7. Liability Provisions. 
 

(a) ZIBRIO WILL NOT BE LIABLE FOR ANY LOSS OF USE, 
INTERRUPTION OF BUSINESS, OR ANY INDIRECT, SPECIAL, INCIDENTAL, 
PUNITIVE, OR CONSEQUENTIAL DAMAGES OF ANY KIND IN CONNECTION WITH 
OR ARISING FROM THIS AGREEMENT, REGARDLESS OF THE FORM OF ACTION 
WHETHER IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT PRODUCT 
LIABILITY, OR OTHERWISE, EVEN IF ZIBRIO HAS BEEN ADVISED OF THE 
POSSIBILITY OF SUCH DAMAGES.  THIS LIMITATION SHALL APPLY 
NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED OR 
EXCLUSIVE REMEDY. 

(b) THE AGGREGATE LIABILITY OF ZIBRIO FOR ANY CLAIM, LOSS, 
DAMAGE, OR EXPENSE FROM ANY CAUSE WHATSOEVER IN CONNECTION WITH 
OR ARISING FROM THIS AGREEMENT SHALL IN NO EVENT EXCEED THE AMOUNT 
PAID BY FRANCHISEE TO ZIBRIO UNDER THIS AGREEMENT DURING THE TWELVE 
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(12) MONTHS PRECEDING THE CLAIM.  THIS PROVISION SHALL SURVIVE FAILURE 
OF AN EXCLUSIVE REMEDY. 

(c) Franchisee acknowledges that the Product is designed to measure postural 
stability and is not intended to diagnose or identify any medical condition or disease nor can it 
identify specific interventions to improve a person’s balance.  Franchisee and its employees must 
use their own professional knowledge of fitness training and their clientele before recommending 
exercises or strategies to improve balance. 

(d) The Educational Materials are designed to provide an introduction to 
balance science for fitness professionals and to give insight into some exercises that may be 
relevant for clients of fitness professionals.  Franchisee and its fitness professionals are wholly 
responsible for applying this knowledge in a safe and suitable way for their clientele.  Zibrio is 
not responsible for, and Franchisee hereby releases Zibrio from any responsibility and liability 
for, any injury or death arising from balance training provided by Franchisee. 

(e) All agreements between Franchisee and its clients and customers are 
Franchisee’s exclusive responsibility and shall have no effect on Zibrio’s obligations under this 
Agreement, and Zibrio shall have no responsibility or obligations whatsoever arising from or due 
to any such Franchisee agreements.  Franchisee agrees to indemnify and save harmless Zibrio 
from and against any and all losses, damages, demands, suits, liabilities and expenses of any 
kind, in any way arising out of or on account of (i) Franchisee’s actions or omissions, including 
the actions or omissions of the Users and any other person employed by Franchisee or under 
Franchisee’s control, (ii) any breach of this Agreement by Franchisee or any of its Users or other 
employees or agents, or (iii) any contract, agreement, or other understanding between Franchisee 
and any of its clients or customers (except to the extent such liability arises due to Zibrio’s 
breach of its obligations in this Agreement). 

8. Assignment.  Neither Party may assign or delegate this Agreement or any of its 
rights or obligations hereunder without the prior written consent of the other Party; provided, 
however, that each Party may assign and delegate this Agreement and its rights and obligations 
hereunder in connection with any merger, reorganization, consolidation, change in control, or 
sale of substantial portion of assets of the assigning Party.  The rights and obligations of the 
Parties will bind and inure to the benefit of their permitted successors and assigns. 

9. Notices.  Any notice required or permitted by this Agreement shall be in writing 
and shall be delivered as follows with notice deemed given as indicated: (i) by personal delivery 
when delivered personally, (ii) by overnight courier upon written verification of receipt, or 
(iii) by certified or registered mail, return receipt requested, upon verification of receipt.  All 
notices must be sent to the addresses in the first paragraph of this Agreement or to such other 
address that the receiving Party may have provided for the purpose of notice in accordance with 
this Section. 

10. Independent Contractor.  The relationship of Zibrio and Franchisee established by 
this Agreement is that of independent contractors.  Nothing contained in this Agreement shall be 
construed to constitute the Parties as partners, joint venturers, co-owners, or otherwise as 
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participants in a joint or common undertaking, and neither Party shall have authority to contract 
for or bind the other Party in any manner whatsoever. 

11. Severability.  If any term or provision of this Agreement is found by a court of 
competent jurisdiction to be invalid, illegal, or unenforceable in any jurisdiction, such invalidity, 
illegality, or unenforceability shall not affect any other term or provision of this Agreement or 
invalidate or render unenforceable such term or provision in any other jurisdiction.  Upon a 
determination that any term or provision is invalid, illegal, or unenforceable, the court is 
authorized and requested to modify this Agreement to effect the original intent of the Parties as 
closely as possible in order that the transactions contemplated hereby be consummated as 
originally contemplated to the greatest extent possible. 

12. Counterparts.  This Agreement may be executed in one or more counterparts, any 
one of which need not contain the signatures of more than one Party, but all such counterparts 
taken together shall constitute one and the same agreement.  This Agreement may be executed by 
facsimile signature or electronic exchanges of documents bearing a scanned signature, and a 
facsimile, scanned image, or copy of a signature is valid as an original. 

13. Survival.  The rights and obligations contained in Sections 4(a), 4(c), 4(d), 5, 6(c), 
and 7 through 15 (in each case including any subsections thereof) shall survive any termination 
of this Agreement. 

14. Applicable Law.  This Agreement shall be governed by and construed under the 
substantive laws of the State of Texas without regard to its conflicts of laws provisions. 

15. Entire Agreement.  This Agreement constitutes the entire agreement and final 
understanding of the Parties with respect to the subject matter hereof and supersedes and 
terminates any and all prior and/or contemporaneous negotiations, representations, 
understandings, discussions, offers, and/or agreements between the Parties, whether written or 
verbal, express or implied, relating in any way to the subject matter hereof.  This Agreement may 
not be altered, amended, modified, waived, or otherwise changed in any way except by a written 
instrument, which specifically identifies the intended alteration, amendment, modification, 
waiver, or other change and clearly expresses the intention to so change this Agreement, signed 
by both Franchisee and Zibrio.  Any different, conflicting, or additional terms in any purchase 
order, invoice, confirmation, or other writing or communication from Franchisee (other than 
quantities of Fitness Bundles ordered, ship dates, and ship to address) are superseded by the 
terms and conditions of this Agreement and shall be of no force or effect. 
 
 

IN WITNESS WHEREOF, duly authorized representatives of the Parties have executed this 
Agreement. 
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ZIBRIO, INC. __________________________[Franchisee] 

  

By:   By:   

Print Name: Print Name: 

Title:  Title: 
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SCHEDULE A 
Pricing and Services Description 

 

 

Product pricing:  10% discount from Zibrio’s RRP of $399.00, payable upon purchase 

Services subscription pricing:  $9.99/month, payable annually in advance (no refunds for early 
cancellation) 

 

Services Include: 

• Free access to Zibrio Balance Specialist Training course for up to 5 trainers working at the 
same gym location 

• Ongoing CEUs, to keep up to date with balance science 

• Inclusion in Zibrio’s referral database 

• Product protection plan 

• Video training on how to use and interpret Zibrio SmartScale to maximize ROI 

• Gamification and motivation tools 

• Email support 

• Eligibility for discounted upgrades to scale and services 
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